facts in this case, MSHA's position appears to be that since the accident
victim was killed when struck by flyrock from the blast, the signal which
was given by the blaster was obviously per sj2 Inadequate to properly warn
the victim.

Section 77.1303(h)   only  requires  that an ample warning be given.
The term "ample warning"  is  not   further  defined,   and  MSHA's   counsel  conceded
that the question as  to what   constitutes an  "ample warning" within  the
meaning of the standard  "has   to  be determined by   the  facts"   (Tr.   78).
Further,   since the standard  itself does not  require any particular  form
of warning such as  signs,   flags,   barricades,   or the sounding of horns,
MSHA's arguments  that  the blaster was  required  to   follow  the  signal  system
posted on a sign which was  located on a mine  road   leading onto  the property
is rejected.

MSHA's counsel  conceded   that  there  is no  requirement   for  the use  of
blast warning signs,   and  there  is no  requirement   that such a sign be
posted on the mine roadway   (Tr.   451-452).     As a matter of  fact,   the sign which
was on Doan's property and which has  been referred  to in  this   case was
in fact a sign approved or  furnished by  the Office of Surface Mining   (OSM) ,
U.S. Department of  the Interior   (Tr.   450).     However,   counsel  took the
position that if  the sign  is  posted,   it becomes  the blast warning plan,
and the operator should  follow  it   (Tr.   452).     Absent   any  showing  that
the mine operator or  contractor  in  this  case were  required by any MSHA
standard to adopt a signal system and post it on  such a  sign,   I  cannot
conclude that Mr.   Lucas1   failure to  do so  ipso   facto   constitutes  a
violation of  the warning requirements  of  the cited  regulation.     MSHA
has conceded as much when  it  agreed  that  the question of what   constitutes
an "ample warning" has  to be  determined by  the  facts  of  any  given case.
Further,   I believe  that   the question as   to whether any blasting warnings
are "proper",  as  charged in  the  citation in question,   is   a highly subjective
matter which is  not even addressed by  the regulatory  language  in question.
What may be "proper"  to  an experienced and licensed blaster who   is  at
the blast site supervising a  shot,  may not be  "proper"  in  the  judgment
of an inspector who  is  called upon   (in hindsight)   to   render a judgment
after an accident such as   the one which occurred  in  this   case.

In a case decided by Judge  Broderick on October  13,   1981,   MSHA v.
Domtar Industries,   Inc.,   3 FMSHRC 2345   (1981),         a  salt  mine operator

was charged with a violation of  section 57.6-175,   an underground blasting
regulation,   the  first  sentence of which is  identical   to   the  first sentence
of section 77.1303(h).     In that   case  two miners were killed in a blasting
accident,   and MSHA charged  that   the blasting crews had  failed  "to use
effective voice  communications between themselves   to  provide ample warning
when firing blasts".     Although  Judge Broderick ruled  that  since  two miners
were killed it was  obvious   that   they were not warned,  he  also  observed
that oral communication  is  not   the only way  to provide  "ample warning"   in
compliance with  the standard,   and he rejected MSHATs  suggestions   to   the
contrary.
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